





Despite the scale of the disaster, reports suggest
that the long-term mental damage to the population
from the Christchurch earthquakes is tracking below
5 per cent, but it may be something that manifests
over time in some people.

Here are some core principles for recovery:

1. Community-based and community involvement —

It is very important to combat feelings of lack of
involvement with the community. All effective recoveries
from disaster have been more or less successful as

a result of using a community-based or community
empowerment model.

2. Coordination/integration between groups -

There are many agencies involved after a disaster,

and at times of tension the public can tend to lump
them all together. Whether, for example, it is an EQC
or an insurance company issue, at times of impatience,
a person can see them both as the same problem.
Therefore it is very important to keep good
communication lines open between groups.

3. Mediation - After a disaster, often usual mechanisms
don’t work, causing conflict between agencies and
people. So there needs to be effective processes for
mediation. People want to feel that they have some
ability to influence outcomes.

4. Training/professional development and support -
Many have tried to do things after the earthquake as

a scaled-up version of “business as usual”. But it is not
business as usual. Those in the insurance industry and
related services need to acknowledge that people will
have special needs at this time. They need to see
everything in the disaster context.

5. Flexibility — As above, those providing care or
support services should acknowledge the need for
flexibility in the way people recover. It may be that the
mail didn’t arrive, that power and communications were
out. In times of disaster some accommodation needs
to be made for people’s circumstances.

6. Sharing information — When there is uncertainty,
we need to talk to that uncertainty. We shouldn’t wait
until we have all the answers as that would only feed

into feelings of lack of involvement and lack of mediation.

The industry should share its collective knowledge so
that there is a consistent response to most situations.

In summary, insurance professionals should remember
that there is a social context to the recovery after

a disaster. It is impossible to think about economic
recovery without thinking socially — they go hand

in hand; there is no hierarchy between the two.

We are not rebuilding the city; we’re building
a new reality, shaped by the people whose
community it is.

David Johnston,
Associate Professor, Director for the Joint Centre
for Disaster Research at Massey University

Advice
under the
spotlight

For insurance brokers, one of the

key lessons from the Christchurch
earthquakes has been the importance
of keeping good records.

Post-quake claims have inevitably put pressure on brokers
to prove they provided clients with the level of insurance
clients believed they had, says Duncan McGiill, partner
with Duncan Cotterill, solicitors acting for a number of
brokers facing lawsuits in the aftermath of the quake.

Being right isn’t good enough by itself, he says.
You need to be able to prove it, and that requires
knowing what was discussed.

“The best solution is to have written notes of all your
exchanges with your client. Some of the good ones

will write to their insureds with, for example, a summary
of the changes they’ve been asked to make, so they’ve
always got that record.”

McGill says that all professions, not just insurance
brokers, could do with improving their record-keeping.
Without the written record, any legal contest becomes
a straight test of credibility between client and broker.

Although he doesn’t believe that brokers’ processes
have been lax in the past, McGill says that an event
on the scale of the Christchurch quakes can expose
weaknesses in even the best operations.

“What you see is businesses that will go along for long
periods and have no claims at all. Policies roll over
and brokers collect commissions. Then, when a major
event like this happens and thousands are affected,
there sometimes comes a time when it’s apparent the
broker has failed to appropriately address the needs
of the insured.”

When that is the case, the key is to stay calm and
say nothing until you’ve had time to talk things through,
he says.

“In the event of a claim, make no admissions. Say you'll

get back to the client if they ring, then notify the insurer
for instructions on how to respond. But don’t under any
circumstances try to handle it yourself.”

Since the responsibility of the broker to the insured is
critical in a court situation, it’s important to know
that you've acted with great skill and care at all times.
Some brokers may have been caught out by the size
and shock of the Christchurch earthquakes but that
need not be the case again.

“The Christchurch earthquakes have demonstrated on

a significant scale,” McGill says, “the need for great care
and attention being taken by brokers in understanding
clients’ needs, understanding whether the policy will
respond to those needs, ensuring that the correct cover
is in place, and ensuring that the reasons for that cover
are adequately documented.”

Duncan McGill, Partner, Duncan Cotterill

The regulatory functions of government are potentially
hugely invasive and costly to those subjected to them.
And importantly, traditional forms of insurance don’t
generally cover them.

Brokers need to be aware of this fact so that clients can in
turn be made aware of uninsured exposures, says Philippa
Fee, insurance law expert and partner with Jones Fee.

These issues have been thrown into stark relief as a result
of the commissions of inquiry into the Pike River mine
disaster and the Christchurch earthquakes. Both these
government inquiries have involved a large number of
corporates and individuals, at considerable expense

and reputational damage.

Fee says that commissions of inquiry and other regulatory
functions provide significant potential exposure, and
brokers need to be aware of this to ensure that their
clients get the most comprehensive cover possible.

Although commissions of inquiry are a focus because

of their topicality, other areas of concern include coronial
inquiries and inquests, the Financial Markets Authority,
promoter penalties and enforcement under the Resource
Management Act.

Inquests can mean significant costs and business impacts
and can take years to complete, as in the prosecution

of the Sir Edmund Hillary Outdoor Pursuits Centre by

the Department of Labour, following the Mangatepopo
canyoning tragedy.

The Financial Markets Authority is a relatively new area,
set up as a response to the financial crisis. Fee says that,
in light of the current political climate, there’s a good
chance that its regulators will want to be seen as taking an
aggressive stance towards those perceived to be in breach.

Promoter penalties are a punishment applied to those
considered to have advocated tax avoidance strategies

to their clients. Penalties can be substantial and can be
incurred inadvertently, since an honest belief in the legality
of the scheme advocated, and even a legal opinion from

a tax barrister, is no defence.

And finally, enforcement of the Resource Management Act
can be extraordinarily expensive for businesses. Companies
can spend enormous amounts of money cleaning up
damage done to the environment.

“Since most of these areas are not covered by traditional
forms of insurance policies, there has to be a specific cover
written,” Fee says. “The broker needs to ensure the client
is aware of these issues.

“Brokers need to be aware that these powers exist.
Try to negotiate specific cover, and if you can’t, make
sure that you communicate this to your client so that
they are fully aware of their potential exposure.”

Philippa Fee, Partner, Jones Fee




Leaky buildings:

the scale and
current state

The cost and claims arising from leaky
buildings continue to be a significant
financial burden for government, local
councils and taxpayers of New Zealand.

The scale of the problem is still unclear, but with the
activation of the government’s Weathertight Homes
Resolution Services (Financial Assistance Package)
Amendment Bill enacted as law on 12 July this year,
there is now significant progress towards the resolution
of many claims.

A 2009 report by PricewaterhouseCoopers (PwC) into
the size and cost of the leaky building crisis gave a
“consensus forecast” that approximately 42,000 homes
built between 1992 and 2005 could be affected, with

a cost of approximately $11.3 billion (6% of GDP).

However, as of 31 May 2011 the Department of Building
and Housing (DBH) reported it has received 6,430 claims
for 8,700 properties. Of these claims 1,674 had been
resolved and 1,772 were active claims.

The government’s Financial Assistance Package provides
for 25% of repair costs to be paid by the government,

25% of repair costs to be paid by the local council (if they
were the consenting authority), and the remaining 50% or
75% by a loan from a bank guaranteed by the government.

By choosing to use the package the homeowner waives their
rights to sue the council or the government and effectively
indemnifies the assessors from the DBH, although they can
still sue those who design and carry out the work.

The three local councils most directly affected — Auckland,
Christchurch, and Tauranga (between them lodging around
90% of the current leaky building claims) — have already
agreed to support the package in principle and work

with government on developing the operational details.

There are exclusions in the programme. If the dwelling
is older than 10 years, it will be ineligible for the financial
assistance package.

Multi-unit dwellings, which amount to around 25 per cent

of the total number of buildings affected by weathertightness
issues, are likely to have a hard time accessing the Financial
Assistance Package. This is because before the financial
assistance scheme will be made available to them, all
owners in the complex need to agree to, and show proof

of, their ability to contribute their share of the cost over the
25 or 50 per cent government and council contributions
(whatever the case may be).

The difficulty for multi-unit owners to access the scheme

is further compounded by the fact that banks will not usually
lend to body corporates as they are unable to secure
collectively owned property under a mortgage.

While some multi-unit dwellings will be able to meet

the requirements necessary to benefit from the scheme,
the reality for others is that practical requirements will
prevent them from doing so.

There had been some concern that banks would

be unwilling to lend money to damaged properties.
However, the government has agreed to a “loss-sharing”
agreement with banks by guaranteeing between

15 to 25 per cent of losses from bad loans likely

to arise under the scheme.

A significant number of schools are also suffering

from weathertightness failure, with 220 schools currently
either being investigated for potential defects or are part
of the remediation programme.

The Ministry of Education estimates that a total of

$82 million of capital funding will be spent on remediating
defective school buildings by the government this year.

It estimates that a further $22 million will be required

over two years for a national survey of high-risk schools’
buildings. Estimates have put the bill to fix leaky school
buildings at a minimum of $1.5 billion.

While changes to the Building Act have addressed

many of the leaky building problems, what is still needed

is @ move back to previous practice where individual
tradesmen were obliged to take responsibility for their work.
This will be helped by the recently introduced system of
licensing tradesmen, and making them sign off on all work
done under their licence.

So, although there will be some “second generation”
claims, it is unlikely that we will in the future see problems
on the current scale.

In summary, this problem is not going away anytime soon
and there remains a significant number of claims which
those in the construction chain are likely to be drawn into.

Brokers should take care to:

> |dentify whether their client is at risk of a leaky
building claim from the type of business they are in.

> Get what cover is available.

> Explain clearly to clients at inception/renewal any
limitation on cover, especially any full leaky building
exclusion, or limited write-back of cover.

> Remind clients of the need to disclose complaints
raised with them concerning weathertightness issues.

John Bierre,
Litigation partner, Morgan Coakle Lawyers

In house

In the Liability hot seat

Craig Kirk joined the Lumley team in early August

as the new Liability Centre of Expertise Manager.
Arriving just in time to have a lead role in the

Your Edge Liability Symposium, Craig joins Lumley
from his recent role as Europe Professions Manager
for Chartis International (London), where he had
responsibility for a substantial Professional Indemnity
book across 26 countries in Europe.

Craig has a strong liability background, and his main
focus in his new role will be the further development
of Lumley’s Liability book, and providing leadership
to Lumley’s specialist Liability team.

New policy system live for CMV

Lumley successfully rolled out its new policy replacement
system earlier this year for all CMV policies.

The new PolicyCenter system, which is part of the
Guidewire suite of products, is a key step in developing
greater responsiveness to broker quote requests and
queries here at Lumley.

Our remaining commercial lines of business will all be
migrated onto the new system in the coming months,
as part of phase two of the project.

Making your mark matter at IBANZ

Lumley was once again a gold sponsor of the annual
IBANZ conference, hosting a number of highly successful
silent auctions to support those in need.

As well as winning some fantastic prizes, brokers

who took part in the auctions helped raise $7,500 which
was donated to a number of worthwhile Canterbury-
based charities.

The $7,500 raised from the auctions was also matched by
Lumley dollar-for-dollar, and will be donated to a school
in the Canterbury region, along with a personalised book
containing messages of support for the children of
Canterbury from brokers attending the conference.

Your Edge online

Don’t forget to check out the Your Edge website:

www.lumley.co.nz/youredge

There are more photos from the day available
on the site, along with copies of all the speaker
presentations which you are welcome to download.
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